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The Nollan-Dolan standard is a legal doctrine in the United
States that shapes the interaction between private property
rights and government regulation, particularly in the context of
land use and development.

WHAT IS NOLLAN-DOLAN

The standard emerged from two landmark U.S. Supreme

Court cases, Nollan v. California Coastal Commission, 483 U.S.
825 (1987), and Dolan v. City of Tigard, 512 U.S. 374 (1994),

two cases that form the foundation of regulatory takings case
law for land use and development. Both cases deal with the
concept of “exactions,” where a government entity imposes
conditions on land-use permits. These cases established that
any exaction must satisfy specific legal criteria to ensure that
government demands are not unfairly burdensome on property
owners.

This standard has significant implications for housing, especially
when local governments seek to manage growth, promote
affordable housing, or preserve environmental resources.
Understanding the Nollan-Dolan standard and its relationship
to housing helps shed light on the balance between regulatory
objectives and protecting individual property rights.

THE BASICS OF THE NOLLAN-DOLAN STANDARD

The Nollan-Dolan standard refers to a two-part test used by
courts to evaluate the constitutionality of exactions imposed on
property owners seeking development permits. An “exaction”
is a condition or requirement placed by a government authority
on a landowner, usually in exchange for approving some form
of land use or development.

HOUSING AFFORDABILITY

This case involved a
couple, the Nollans, who wanted to replace a small beachfront
home with a larger house. The California Coastal Commission
required them to grant a public easement across their
beachfront property in exchange for a permit. The Supreme
Court ruled that this condition was unconstitutional, as the
easement had no direct connection to the impact of the
proposed development. This case established the requirement
of an “essential nexus,” meaning that there must be a clear
connection between the permit condition and the legitimate
public interest that the government is pursuing.

In this case, a property owner, Dolan,
sought to expand her hardware store, and the city required
her to dedicate part of her land to a public greenway and
bike path. The Supreme Court ruled that, while the city could
impose such conditions, they must be “roughly proportional”
to the impact of the proposed development. This case added a
second layer to the Nollan standard, requiring that the exaction
be proportionate to the burden created by the landowner's
development.

Together, these two cases create the Nollan-Dolan test for
evaluating whether an exaction is permissible:

1. Essential Nexus: There must be a direct connection
between the government’'s demand from the property
owner and a legitimate public purpose.

2. Rough Proportionality: The degree of the exaction must be
proportional to the impact of the proposed development.
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NOLLAN-DOLAN & HOUSING

The Nollan-Dolan standard plays a crucial role in how local
governments manage housing development. Housing is

often a flashpoint for land use disputes because the need

for more housing must be balanced against community
concerns like traffic congestion, environmental protection, and
infrastructure capacity. The Nollan-Dolan standard ensures that
when governments impose conditions on developers, those
conditions are not arbitrary or excessively burdensome.

Exactions, which can be improvements, land dedications, or
fees, vary based on state laws, project type, and local needs.
Examples of exactions include:

* |Impact Fees e Environmental Dedications
e OniSite Infrastructure e School or Library
e Land Dedication e Emergency Services

e Water/Sewer Connection  ® Tree Preservation
e Parks and Open Space e Fees In Lieu of Dedications

e Traffic Mitigation

NOLLAN-DOLAN AND HOUSING AFFORDABILITY

The Nollan-Dolan standard provides a critical framework for
balancing private property rights and public needs in the
realm of land use and housing development. By requiring
that exactions be directly connected to and proportionate
with the impacts of development, the standard helps prevent
government overreach while ensuring that developers
contribute fairly to the community.

Two additional cases have expanded upon this doctrine and
have brought further clarity to the discussion of development-
related exactions.

In Koontz v. St. Johns River Water Management District, 570

U.S. 595 (2013), the United States Supreme Court held that the
standards of “essential nexus” and “rough proportionality” were
held applicable to monetary exactions imposed on land use
development.

HOUSING AFFORDABILITY

In Sheetz v. El Dorado County, 22-1074 (2024), existing case

law regarding regulatory takings expanded to fee schedules
enacted through legislative or administrative action. Any fee not
tied to an individualized analysis of a project’s specific impact
can be an uncompensated taking of private property.

As housing shortages and affordability challenges continue
to mount, the Nollan-Dolan standard will remain an essential
tool in navigating the complex intersection of property
rights, housing affordability, and the equitable payment of
infrastructure needs.
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