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EXECUTIVE SUMMARY

Executive Summary 
Concerns over the promulgation of the 2021 International Energy Con-
servation Code and the 2020 National Electrical Code have highlighted 
the need to reexamine how model building codes are developed. This 
comes as housing reform advocates are increasingly turning to building 
codes as the next frontier for the reforms in markets where land use is 
being addressed.

More broadly, concerns have grown about the frequency of code adop-
tion, the proposal process, the role of special interest groups, and the 
use of building codes as a tool for political means. 

A recent study in Minnesota has shown what is possible when a more 
thorough examination of building code performance is undertaken: 
Long-held assumptions don’t match the data. The process used to 
review and adopt building codes at both the model code and local 
adoption levels is no longer sufficient; heightened scrutiny is warranted. 

A baseline for safety, durability, and affordability in modern homes is 
needed. Code adoption timelines should be adjusted to allow for more 
study of the need and effectiveness of proposals. 

At the local adoption level, jurisdictions should implement a more rigor-
ous review of all model code changes and undertake a uniform review 
of all codes to ensure proper interplay of all code changes. 

At both levels, the cumulative costs must be evaluated and the impact 
on prospective buyers needs to be acknowledged.

Land use reform should be a clear warning to regulators and model 
code organizations. Even as the housing shortage deepens, resistance 
to zoning changes continues, and that resistance is beginning to 
reshape a century of planning and land use practice in the United States. 

If that pattern holds, as the next phase of reforms moves to include 
building codes, affordability-centric reforms will move forward without 
the voices that chose not to engage.

PROPOSED MODEL 
CODE FRAMEWORK

•	 Create a Baseline for Safety,  
Affordability, and Durability 

•	 Shift to Six-Year+ Model Codes
•	 Heightened Scrutiny of 

Proposed Changes 
•	 Prune Unadopted Provisions 

PROPOSED LOCAL 
ADOPTION FRAMEWORK

•	 Adopt Heightened Scrutiny 
of All Code Changes

•	 Limit Local Adoption to 
No Less Than Six Years

•	 Adopt Affordability Guardrails 
•	 Single Code Adoption 

With Interplay Review

PROPOSED ENERGY-CODE 
SPECIFIC FRAMEWORK

•	  Emphasis on Performance 
over Perceptive Approach

•	 Reasonable Payback 
Period Established 

•	 Acknowledgement That 
Energy Codes Do Not 
Increase Purchasing Power
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INTRODUCTION

While land use reforms have rightfully dominated the housing policy discussion over 
the past decade, land use reforms alone cannot address the housing affordability 
challenges faced by a growing number of Americans. The where and what of 
building will always take a front seat in housing, as land use and zoning impact the 
first stages of building. If land use isn’t optimal, the rest matters less, as the supply 
and availability of land on which to put homes remains critically important. 

Where land use functions optimally, how homes, 
condominiums, and apartments are built becomes 
more important. This is why building codes are quickly 
becoming a part of the housing policy discourse. 

While policymakers are beginning to examine 
building codes and their role on housing affordability, 
the solutions have focused primarily on the 
local jurisdiction’s adoption of codes; the model 
building codes have largely escaped scrutiny. 

While most Americans likely understand building codes 
are regulations (i.e., a legal requirement/mandate), they 
may not realize that the building codes are developed, and 
ultimately adopted, and then enforced by nongovernmental 
organizations. Instead of bureaucrats writing regulations in 
a vacuum, these nonprofits, whose existence is tied to the 
publishing of these codes, bring together builders, code 
officials, and a variety of special interest groups and product 
manufacturers to develop model codes on a given subject. 

As private organizations, city, county, and state 
lawmakers have no ability to legislate the model 
codes—only how their form of government utilizes 
them. These levels of government often operate under 
the assumption that the model building codes have 
been developed under a process that is as rigorous 
as the requirements used for local adoption. 

But what if the development of the model codes is lacking 
in scrutiny of proposals? Requiring a heightened level of 

scrutiny would push model building codes to show a real, 
defensible link to genuine health and safety concerns 
and to demonstrate that the scale of the requirement 
fits the issue it aims to address. Developing model 
building codes this way helps ensure new provisions are 
grounded in evidence and the overall system remains 
focused on practical, verifiable public benefits.

MODEL BUILDING CODES DEVELOPMENT
States, counties, and cities do not write their building 
codes from scratch. Instead, they rely on model building 
codes created by nonprofits and organizations whose 
primary or secondary focus is to create model building 
codes for governments to adopt. While each code has 
its narrow focus and scope, its provisions are meant 
to provide a balance of occupant health and safety, 
durability of the structure, and affordability, along with 
other provisions unique to that code’s subject matter. 

Each code publisher follows its own process and timeline for 
code reviews, yet there are several commonalities across  
the publishers. 

The next edition of any model building code begins with 
its current edition. Members of the organizations who 
publish these codes can propose a code change via written 
comments. At some point, these become available for review 
by the members or the general public before the members 
vote on the proposal. Some codes, like the International 
Code Council’s I-Codes, undergo multiple rounds of voting 

Introduction
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INTRODUCTION

MODEL BUILDING CODES

American Society of Heating, Refrigerating, 
and Air-Conditioning Engineers (ASHRAE)

•	 Energy Standard for Sites and Buildings Except Low-
Rise Residential Buildings (Published Every 3 Years) 

International Association of Plumbing and 
Mechanical Officials (IAPMO)

•	 Uniform Plumbing Code (Published Every 3 Years)
•	 Uniform Mechanical Code (Published Every 3 Years) 

International Code Council (ICC) “I-Codes”

•	 International Building Code (Published Every 3 Years)
•	 International Energy Conservation Code  

(Published Every 3 Years)
•	 International Existing Building Code  

(Published Every 3 Years)
•	 International Fire Code (Published Every 3 Years)
•	 International Fuel Gas Code (Published Every 3 Years)
•	 International Mechanical Code  

(Published Every 3 Years)
•	 International Plumbing Code  

(Published Every 3 Years)
•	 International Residential Code  

(Published Every 3 Years) 

National Fire Protection Association (NFPA)

•	 National Electrical Code (Published Every 3 Years)
•	 Fire Code (Published Every 3 Years)
•	 Standard for the Installation of Fire Sprinkler 

Systems (Published Every 3 Years) 

and public hearings. After a final vote, the model 
codes are turned over to the editing team to 
work up the next version of the code to be 
published. Once complete, the model codes are 
available electronically and in hard copy form. 

With the exception of the U.S. Access Board 
and floodproofing regulations from the federal 
government, the model building codes and 
their processes are not government processes.

MINNESOTA’S 2025 REPORT
In 2024, the Minnesota State Legislature 
commissioned a report on the feasibility of 
allowing greater density in single-stair multifamily 
dwellings. The report, issued in December 2025 
by Wiss, Janney, Elstner Associates, modeled the 
safety of what was  
in the model code today and two alternatives: a 
floor plan double in size with the same height limits 
and double the height with the same floor plan. 

The review found that single-stair multifamily 
buildings, long capped at three stories above 
grade and one below grade under the model 
code, could be built significantly taller with 
a narrow set of targeted safety adjustments. 
Rather than relying on long-held assumptions, 
the study used a risk-based approach and found 
that core safety outcomes are driven far more 
by system performance, particularly sprinklers, 
than by the number of stairways alone.

As a participant on this panel, the author of this 
report had a front-row seat to how the decisions 
were made surrounding how to conduct 
the study. He notes this was a revolutionary 
way to review the code and its outcomes. 
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CONCERNS OVER MODEL CODE DEVELOPMENT

Over the past nine years working in local code adoption and housing policy,  
policy, Erickson has observed recurring concerns expressed by builders,  
industry groups, code officials, and lawmakers regarding model code development.

NGOs FUNCTIONING AS  
DE FACTO REGULATORS

There is no question that model build-
ing codes have simplified the code 
development process for state and 
local governments. Instead of investing 
tens, if not hundreds, of thousands of 
dollars on consultants and technical 
experts to create a uniform building 
code from scratch, cities, counties, and 
states can rely on the model codes 
as a template for local adoption. The 
benefits are amplified for areas in 
which housing markets cross state 
lines. Even where codes are different 
from jurisdiction to jurisdiction, they 
are similar enough for all parties to shift 
from one area to another with ease. 
This does, however, create an issue.

While not directly making laws, these 
private groups develop detailed 
proposed regulations under their own 
processes and in conjunction with their 
own goals, which are then adopted 
in whole or in part by government 
entities across the country. Their pro-
cesses do mimic public engagement 
efforts seen in later local adoption, 
but the entire process is controlled 
by the publishers themselves.

Unlike groups proposing model 
legislation—American Legislative 
Exchange Council, State Innovation 
Exchange, and the National Council 

of State Legislators—whose legislation 
is more outcome-driven and must be 
modified to state-specific language, 
model building codes are adopted 
largely intact with few amendments. 
This enhances the power of code 
organizations relative to other groups 
proposing model legislation.

There are also concerns about 
copyright issues during the review 
phase. Because model building 
codes are developed by private, 
nongovernmental organizations, they 
are copyrighted and may come with 
access limitations. Reviewing changes 
of the National Electrical Code (NFPA), 
for example, can be cumbersome for 
modern virtual meetings, as copyright 
issues preclude sharing some of the 
material in local adoption meetings 
falling under open meeting laws. 

THREE-YEAR CYCLES
ASHRAE, IAPMO, ICC, and NFPA all 
operate on three-year cycles, which 
creates a near perpetual state of code 
adoption. Once each new model code 
is completed, work transitions to the 
next iteration. Under the three-year 
cycle, incrementalism becomes a 
central aspect of modern codes, having 
worked through all major changes. 
This shot-clock also pushes publishing 
before results, leaving little time to 

study the potential impact of new pro-
posals or the effectiveness of  
changes just implemented. 

INCREMENTALISM
One of the growing complaints 
frequently heard in local adoption 
hearings is that due to the three-year 
code cycle, the codes are full of smaller 
changes that incrementally move the 
codes to a specified goal or standard. 
Incrementalism is a feature, not a bug. 
On the positive side, it does allow 
product manufacturers to know where 
the code is intended to go. Ideally, 
product manufacturers will then be able 
to ensure products are available on the 
market to meet the emerging require-
ments. That is not always the case, as 
the example in the next section shows.

On the negative side of the ledger, 
incrementalism can hamper housing 
affordability by breaking larger cost 
increases into smaller increases. Instead 
of participants voting on the validity of a 
larger costly change in its entirety, a  
seemingly smaller change is imple-
mented, with the goal post moved  
in subsequent adoptions. 

Buildings are demonstrably safer 
and more efficient than at any point 
in human history, an amazing feat 
considering the speed at which 

Concerns Over Model  
Code Development 
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CONCERNS OVER MODEL CODE DEVELOPMENT

we can build today. The need for 
changes is approaching (or has 
passed) the point where the system 
requires changes to continue. 

LACK OF ANALYSIS
A direct result of the perpetual work 
and incrementalism of the modal code 
development process is the inability to 
fully study the impact of code changes 
on achieving certain outcomes. Have 
past changes been effective at achiev-
ing the stated outcome? If so, are future 
changes necessary? If not, why has 
the outcome not been achieved, and 
what should be done about it? In the 
process of perpetual adoption, work 
on the next code is already underway, 
and it will be years before any number 
of these structures are built at scale. 
There is simply no time to examine 
if these changes are effective or not, 
let alone if future changes will work.

The timing also limits the ability to study 
the potential impact of the changes 
in real-world settings. This was most 
recently seen through the issues with the 
2020 NEC (NFPA 70), Section 210.8(F), 
which expanded Ground Fault Circuit 
Interrupter (GFCI) to outdoor recepta-
cles servicing HVAC equipment. NFPA 
70 has been on a glide path to incre-
mentally expand Ground Fault Circuit 
Interrupter requirement, yet the HVAC 
industry could not comply with this 
requirement by the time of its adoption. 

Contractors and homeowners reported 
that GFCI breakers were “nuisance 
tripping” (unnecessary activation of the 

circuit breaker, such as a GFCI, when 
there is no actual electrical hazard or 
fault) when HVAC systems operated. 
According to reports, this could occur 
multiple times per day, effectively 
shutting down cooling systems. In 
warmer climates, cooling systems are 
more than comfort—they can be an 
issue of health and life safety in periods 
of prolonged high temperatures. Due 
to the efforts of homebuilders and the 
housing industry in Texas, NFPA did 
ultimately suspend the enforcement 
of this provision, which will return as 
a mandate effective Sept. 1, 2026. 

Note for Researchers: A future area of 
research would be to study nuisance 
tripping in modern homes and the 
actual fire data risk in newly built 
homes. Appliance manufacturers, 
homebuilders, and new-home buyers 
are growing increasingly frustrated with 
the level of nuisance tripping in homes. 

REGULATORY MARKETING
Regulatory marketing is the practice 
of using government regulations to 
mandate the use of a certain product 
or class of products. These government 
regulations then create or increase 
product demand above and beyond 
what exists in the free market.

Allowing a certain product, or class of  
products, as a code-compliant option 
where alternatives exist would not clas-
sify as regulatory marketing. The power 
of the building codes as a demand  
generator is significant enough 
that some firms highlight the 
central role building codes play 
in their filings with the Securities 
and Exchange Commission. 

“The market for our impact-resistant 
windows and doors depends in large 
part on our ability to satisfy state and 
local building codes that require 
protection from wind-borne debris. If 
the standards in such building codes 
are raised, we may not be able to meet 
their requirements, and demand for our 
products could decline. Conversely, if 
the standards in such building codes 
are lowered or are not enforced in cer-
tain areas, demand for our impact-re-

“Specifically, solicitation 
of government action 
can produce a mandate 
or regulation stimulating 
demand for a product 
class . . . Marketers 
may find that politically 
orientated strategies 
targeted at selected 
units of government 
are useful additions to 
economically oriented 
strategies targeted at the 
marketplace.” 

- KRAPFEL, R. E. (1982). MARKETING BY 
MANDATE. JOURNAL OF MARKETING, 
46(3), 79–85.
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CONCERNS OVER MODEL CODE DEVELOPMENT

sistant products may decrease. Further, if states and regions 
that are affected by hurricanes, but do not currently have such 
building codes, fail to adopt and enforce hurricane protection 
building codes, our ability to expand our business in such 
markets may be limited.” (PGT Innovations)

“Additionally, our future growth opportunities may be limited if 
customer preferences and building codes do not continue to 
trend toward more energy-efficient solutions, which generally 
drive increased demand for our offerings.” (TopBuild Corp.)

This is not to say that these firms are engaged in this practice 
but rather illustrates the stated importance of codes as a 
demand generator for their products.

PROCESS ISSUES
The development of the 2021 IECC was full of controversy, in 
which few, if any, parties were left pleased. 

Initially, it was the industry that was unhappy. After multiple 
energy code proposals were rejected through the standard 
hearing process, they were unexpectedly revived during an 
online vote. At the center of the dispute was a coordinated 
effort by energy and environmental groups to push through 
a slate of aggressive mandates, including electrification 
requirements and electric vehicle infrastructure in new homes. 

Those efforts were backed by a surge of new governmental 
voters late in the process. Many aligned around the same 
policy goals, which reversed outcomes that had already been 
decided through the normal process. 

According to the National Association of Home Builders, 
block voting from newly registered local government employ-
ees was behind the surge in votes that led to these failed 
proposals being resurrected. “After reviewing the approved 
governmental voters, it was discovered that hundreds of new 
government employees from towns all over the country were 
validated to vote—and they voted in droves.” (NAHB)

Beyond the voting, industry members were concerned that 
two provisions resurrected were clearly out of scope of the 
code. The energy code’s purpose is to decrease energy use, 
and a proposed EV charger mandate would have mandated 
components that would purposely increase energy consump-
tion. Another was mandating electrical receptacles near gas 
appliances to make whole-home electrification easier in future 
cycles. Both are more at home in the electrical code. 

Not all were pleased with the changes ICC implemented  
to the IECC in response to the situation, with environmental 
groups unhappy with how ICC dealt with concerns from  
the industry.

CONCERNS OVER MODEL CODE DEVELOPMENT (CONTINUED)
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ISSUES WITH LOCAL CODE ADOPTION

Building code adoption by local jurisdictions, be it city, county, or state, has a  
significant role to play in the outcome of the codes. As the entities that establish the  
legal requirements for construction, local adoption is where the final decisions, good  
or bad, are made.

MODEL CODE SCRUTINY
Local adoption begins with a single assumption: The inclusion 
of the next edition of the model building code is sufficient and 
has undergone a rigorous review.

Local amendments, including deletions, are far more likely 
to be reviewed with heightened scrutiny than a model code 
change that does not conflict with any local or state law. 
While the process is lengthy and sometimes contentious, the 
decisions made are not always the right ones, as the 2020 
NEC has shown.  

REGULATORY MARKETING
Concerns over regulatory marketing are not limited to 
the model code publishers. As the “last mile” for code 
development, local adoption is where regulations are made. 
The late Mark Mitchell, who literally wrote the book on 
building materials marketing, highlighted the role of local 
adoption of building codes as a demand generator.  

At the local adoption level, there are two ways  
regulatory marketing happens. The direct way is through 
direct engagement by the product manufacturers and their 
related industry associations that push for specific changes 
that result in mandates on the use of their products. 

An indirect method is to use an allied organization whose 
goals are aligned with those of the organizations benefiting 
from regulatory marketing. 

Unlike the model code level, direct engagement by industry 
associations or product manufacturers in local adoption efforts 
may fall under lobbying disclosure, provi- 
ding a clearer picture of the money spent to influence  
build code outcomes. 

LITTLE ADOPTION OF CERTAIN  
MODEL CODE PROVISIONS

Just because a code provision has made it into the model 
code doesn’t mean it will be adopted as a legal regulation. 
Despite being mandated for single-family dwellings in the 
model International Residential Code (IRC) since the 2009 
edition, fire sprinklers are only widely mandated in two states: 
California and Maryland (plus the District of Columbia). 

In the 17 years since the implementation of the sprinklers 
mandate in the model IRC, the majority of jurisdictions have 
chosen not to adopt this rule. Yet, it remains in the full code. 

Issues With Local Code Adoption

“Building product manufacturers who 
make homes and buildings perform 
better should be more aggressive in 
pushing for code changes on a local 
basis if they want a more effective 
path to growth.” 

- MITCHELL, M. WHIZARD STRATEGY. “HOW TO GET 
BUILDING CODES ADOPTED.” RETRIEVED APRIL 8, 2022. 



WRITING BETTER BUILDING CODES:  MEANS AND NEED FOR HEIGHTENED SCRUTINY AT ALL LEVELS 11

ISSUES WITH LOCAL CODE ADOPTION

In the legal context, heightened scrutiny is a more demanding standard under 
which the government must justify its action with real evidence and a close 
connection between the regulation and the stated public purpose. 

When a regulation, such as a building code provision,  
is reviewed under rational basis—the lower standard of  
review—courts defer heavily to the regulator. When a rule is 
subject to heightened scrutiny, regulators must demonstrate 
evidence-based justification. Under heightened scrutiny, the 
more robust review safeguards against regulatory overreach.
While the model codes are not a government process, 
the end product of these publishers becomes the basis 
for building regulations across the United States. 

SPOTLIGHT: MINNESOTA AND BUILDING  
CODE AMENDMENTS

The State of Minnesota, in which there is a single, uniform 
statewide building code, has a framework for state-
level amendments to the model codes that could be 
modified and adopted by the model code publishers.

Under the State of Minnesota’s rulemaking requirements 
and case law, amendments to the building code must 
not be arbitrary, and there must be a rational basis.

Prior to the adoption of a building code, the Minnesota 
Department of Labor and Industry, the promulgating 
agency, must publish a Statement of Need and Reason-
ableness (SONAR) document outlining the cost impacts, 
benefits, the need for the amendment, and supplemen-
tal documentation to demonstrate why the amendment 
is the proper way to address the specified issue. 

When submitting amendments to the state’s  
building code during the technical review process,  

those submitting an amendment to the model code 
must fill out a form with all the pertinent information 
that the State can then use to pre-pare this SONAR. 

From a local adoption framework perspective, there 
are two limitations to Minnesota’s process:

SCOPE
First and foremost is the exemption provided to model 
code changes from any heightened scrutiny. Under 
Minnesota’s process, all model code changes undergo 
heightened scrutiny, only when and if these provisions 
are amended or deleted, and then the burden of proof is 
on their removal, not their inclusion. Under state law, the 
model code changes are presented as above any additional 
review. The assumption is that the process used by the 
publisher—ICC, NFPA, IAPMO, or ASCHRE—was sufficient. 

PROCESS
Second, and most critically for state-specific amendments, the 
state’s heightened scrutiny framework really comes into play 
only when a specific code provision is challenged later into 
the process. During the technical reviews, the first stop in the 
state’s public engagement process, proposed amendments 
lacking a rational basis may pass through this nonbinding  
initial stage. It is not until the final stages of adoption,  
overseen by an administrative law judge, that amendments 
face a more rigorous review. And then, it is often only those 
opposed to the change who must raise objections and chal-
lenge the provision. Again, the burden of proof is on those  
challenging the provision. 

Under Minnesota law, a successful challenge to the 
scrutiny of any specific amendment may see the specific code 
provision vacated, with the rest of the code remaining in place. 
(BATC v. DLI)

Need for a Heightened  
Scrutiny Requirement
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PROPOSED FRAMEWORK

At both the model code and local adoption levels, procedural changes should be 
enacted to improve the process and outcomes, anchored in a data centric approach. 

Housing affordability is one of the central political issues of this decade, and the pro-
reform movement is continuing to evolve. Attention is now turning to areas of secondary 
concern in regions where land use reforms have been implemented. Building codes are 
one of these areas. 

For both the model code publishers and state legislatures, options exist for strengthening 
the process to ensure affordability is not lost in construction codes. 

MODEL CODES
There are several options for reforming the model code process 
in an organization-agnostic way, meaning this is envisioned to 
apply to all model codes, not any single code or organization.

TIMELINE
Model code publishers are reliant on the three-year code 
cycle. One of the largest complaints among industry members 
engaged in building code development at the model code 
and/or local adoption levels is that the three-year code 
cycle requires building code changes to justify its existence. 
Changes in each code have become necessary in order for 
the codes to be adopted. And if codes are not adopted, new 
books are not required. 

Proposal: Shift code promulgation to six-year cycles. 
Doubling the time between new codes addresses the 
central issue of perpetual adoption: the inability to assess 
the effectiveness of the changes. This adjusted timeframe 
would allow researchers, product manufacturers, and other 
interested parties time to fully examine the impact of the 
changes, in addition to local adoption.  

ESTABLISH A BASELINE
Is the code trying to solve an issue still not addressed in the 
current version, or is this an issue in older homes that is largely 
eliminated in new homes? Having sat through hundreds of 
hours of local adoption reviews, this is not always clear. What is 
needed is a level-setting of the conversation surrounding each 
code change. 

Proposal: Establish a baseline of affordability, life, health, and 
safety from the 2006 reference home. 

This is not without precedent; the 2009 IECC established a 
baseline for energy efficiency (the 2006 reference home) from 
which all future gains in energy efficiency can be measured. By 
establishing a baseline for safety, durability, and affordability, 
members voting on model code changes would better 
be able to assess the proposal in the proper context. Each 
code change and new code itself would then be more easily 
measured in terms of improvements or changes across each 
of the items highlighted. 

HEIGHTENED SCRUTINY OF MODEL CODE CHANGES 
Proposal: Heightened scrutiny of future changes to model 
building codes.

Below is a modification of the Minnesota approach that would 
bring needed increased scrutiny to proposed building code 
changes. Prior to any code hearings or debates by a model 
code body, a select committee of experts and staff would review 
the code change and this form to assess if the code change is 
valid. Any proposal lacking the required documentation would 
be dismissed and the ruling could be appealed. 

1.	 CODE CHANGE PROPOSAL. Identify the code section 
to be modified and provide suggested language. State 
whether the proposed change is an allowed use, installa-
tion instructions, or a mandatory use. 

2.	 PROBLEM IDENTIFICATION: Present a clear statement 
of the safety, performance, affordability, or durability 
issue the proposal seeks to address. Seeking to address 
behavior or situations outside the scope of the code will 
result in immediate dismissal. The problem would be tied 
back to the baseline established above. 

Proposed Framework
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PROPOSED FRAMEWORK

3.	 FEDERAL AND STATE POLICY REVIEW: Assess if the 
proposed change violates any federal laws. Any code 
change proposal in conflict with federal law is immedi-
ately disqualified. Outline if there are any known state law 
conflicts. While not disqualifying, these should be noted. 

•	 During the initial review stages, there should also be 
an opportunity for participating state regulators to 
denote if their state has any laws that conflict with the 
requirement, which can be added to the record. 

4.	 EVIDENCE OF NEED: Provide data, case studies, or 
documented failures demonstrating that the issue is both 
real and material based on the baseline safety, durability, 
efficiency, and affordability. 

•	 Example: Citing statistics of failure rates, safety risk, 
or efficiency from homes built 70 years ago is not as 
accurate as looking at how homes built within the 
past five to 10 years with modern methods and  
materials perform. 

5.	 NEXUS ESTABLISHMENT: Outline the direct  
connection between the identified problem and the 
proposed solution.

6.	 COST AND BENEFIT ANALYSIS: Explain the expected 
safety or performance improvement. Assess who benefits 
and under what circumstances. Outline the estimated 
cost for builders and future occupants.

7.	 FEASIBILITY ASSESSMENT: Consider whether the  
provision is feasible across different geographic and 
market contexts, if not addressed in the original  
proposed language.

8.	 ALTERNATIVES REVIEW: Examine less costly or less 
restrictive ways to address the identified problem.

PRUNE
Like any document that is updated and expanded on a regular 
basis, model building codes are built off prior versions. Some 
proposals are not widely adopted but continue to be included 
as mandates in each edition despite little implementation. 
Perhaps the best example of this is the inclusion of residential 
fire sprinklers in single-family detached homes, which are only 
fully implemented in two states. 

Proposal: If a code provision is not widely accepted by the 
next six-year code cycle, it should be eliminated as a mandate, 
instead shifting to an appendix of optional inclusions. This allows 
the provision to remain in existence but not as a clear mandate. 

FINANCIAL DISCLOSURES
As noted, local code adoptions may require disclosures on 
lobbying by all parties. This transparency does not exist at the 
model code level. 

Proposal: All parties must disclose the direct (staff, travel, 
research) and indirect (incentives and support for others) 
money spent on influencing the outcomes of each model code. 

ADDITIONAL CONSIDERATIONS 
In her 2024 think piece, Mercatus Center’s Emily Hamilton 
outlined three reforms to the ICC process, the last of which is 
highlighted below. As the expansion in IECC voting proved to 
be an unforced error by ICC, this should also be implemented 
for all ICC codes.  

“ICC should extend the IECC reform that eliminated the 
governmental consensus vote to the development of all 
its codes. Direct democracy is no way to craft a body of 
complex, interlocking regulations. Rather, a smaller group of 
representative stakeholders should be making decisions on 
which code changes to adopt.” (Hamilton)

LOCAL CODE ADOPTION
As noted, Minnesota’s framework is a relatively robust way to 
ensure amendments to the model code are justified, but the 
concept has two flaws. First, there is the false presumption 
that all model building code provisions are necessary and 
have undergone a thorough review. The second is that the 
initial technical reviews often do not focus on the heightened 
scrutiny aspects required under Minnesota law. These matters 
only come into play during formal rulemaking, and then only if 
a building code provision is challenged.  

Proposal: Regardless of action by the model code publishers, 
states should enact the Heighted Scrutiny framework and 
expand it to include any changes in the model building codes, 
not just local amendments. 

ADOPT AFFORDABILITY PROTECTION GUARDRAILS
The promulgating legislation to the Minnesota State Building 
Code more than five decades ago outlined the need for 
affordability to be a central aspect of the state’s uniform building 
code. Wisconsin took this a step further 40 years later with its 
$1,000 rule, until the rule was deemed unconstitutional in 2025. 
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PROPOSED FRAMEWORK

Proposal: Implement state adoption of affordability guardrails 
to building code changes. 

Even in a home rule state, a state requirement that balances 
affordability with safety, durability, and efficiency would not 
undermine local control. It would reinforce it by setting a clear, 
consistent baseline for adoption. These guardrails should be 
applied in a manner that avoids controversy and can withstand 
legal challenges, including those related to separation of 
powers or local delegation, depending on which jurisdictions 
oversee building codes. 

This could include adopting some form of the Wisconsin 
Rule or being specific to each code, such as requiring new 
energy codes to demonstrate a reasonable payback period, 
limiting cost increases without approval by lawmakers, or 
requiring that any added costs must be offset somewhere. The 
cumulative costs of all changes must be noted. 

LIMIT BUILDING CODE ADOPTION TO ONCE EVERY  
SIX YEARS OR MORE
One method of pushing six-year adoption of codes at the 
model code level would be for states to place limitations on 
code adoption. 

Proposal: States should pass laws that limit building code 
updates to once every six years or more, with states with  
local or hybrid adoption limiting local units of government 
from making changes outside of this timeline. All applicable 
codes should be adopted on a similar time frame. With a 
sizeable number of states adopting this timeframe, model 
code publishers may ultimately shift away from the three-year 
code cycle. 

CODE INTERPLAY REVIEW
While possible at the model code level, code interplay is 
something that is best handled at the local adoption level. 

Proposal: Shift all code adoption to a single adoption cycle 
and undertake an assessment of how all codes work with one 
another from a safety, health, and durability aspect. In this 
process, the availability of products mandated in the code 
would also be addressed. 

The reason for this to happen at the last mile of adoption 
is threefold. First, as the 2020 NEC issue showed, there is a 
difference in setting a goal in code versus its application in the 
field. Second, codes are a “choose your own adventure” topic, 
with jurisdictions selecting codes from different publishers. 

Third, and most importantly, amendments and adoption 
choices, such as not selecting a new energy code, make it 
impossible for model code organizations to fully assess what is 
implemented across the nation.

ENERGY CODES
Specific to energy codes, both the model code level and local 
adoption, there are two additional recommendations.

PERFORMANCE VS. PRESCRIPTIVE 
With energy codes, the question is often which is more 
important: Meeting an efficiency target or rigidly complying 
with a perspective method. 

Proposal 1: Performance paths allow builders to meet 
energy efficiency targets in a cost-effective manner that 
meets the needs and budget of their buyers. Energy codes 
should prioritize measurable outcomes rather than relying on 
prescriptive, one-size-fits-all requirements.

PAYBACK AND COSTS
As Housing Affordability Institute has previously noted, energy 
savings over time are important, but they do not address the 
immediate challenge of qualifying for a mortgage or covering 
upfront costs:

Proposal 2: Any energy code evaluation of cost-effectiveness 
should distinguish between future savings and present 
affordability constraints. Forecasted upfront costs need to 
be considered alongside long-term benefits in the form of a 
payback period calculation.

PROPOSED FRAMEWORK (CONTINUED)

“Housing affordability is determined 
by home prices relative to income; 
utility costs in for-ownership settings 
are a non-factor. Neither mortgage 
underwriting standards nor price-to-
income benchmarks include utilities 
in their affordability calculations.” 

- THE COST OF EFFICIENCY: AN ANALYSIS OF 
MINNESOTA’S 2038 ENERGY CODE MANDATE.  
HOUSING AFFORDABILITY INSTITUTE. FEBRUARY 2026.
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CONCLUSION

Due to the strength of five decades of advancements, new homes in America are safer 
and more efficient than at any time in history. Recent building code changes are largely 
incremental and serve to justify the three-year timeframe. 

Absent a significant leap in technology, future modifications 
are needling around the edges. There is no immediate need 
to continue operating the process at any level in the same way 
we have done for the past few decades. 

Given their role as the building blocks of all building code 
regulations, model code publishers should:

1.	 SHIFT MODEL CODES TO A SIX-YEAR CODE CYCLE. 
This would eliminate pressure for model code publishers 
to release a new version. 

2.	 ESTABLISH A BASELINE FOR EACH CODE. As was 
done with the 2006 IECC, our building codes need a 
baseline against which everything is measured. These 
include safety, durability, and affordability. 

3.	 DISCLOSE FINANCIALS. Require statements outlining 
the funds being used to influence model code outcomes 
similar to campaign finance or lobbying disclosures. 

4.	 PRUNE UNADOPTED PROVISIONS. Remove mandates 
in the next edition of a model code when less than 33% 
of the country has adopted the standards following that 
code cycle. 

Regardless of model code procedural changes, state 
legislatures should:

1.	 ADOPT THE HEIGHTENED SCRUTINY FRAMEWORK.  
States should adopt a more rigorous process in which 
each model code change is required to undergo height-
ened scrutiny, including the provisions of the model code 
that have changed. 

2.	 ADOPT AFFORDABILITY PROTECTION GUARDRAILS.  
Adopt a requirement or mandate that balances afford-
ability along with safety, durability, and efficiency. The 
guardrails should be applied in a manner that avoids any 
controversy that could not survive a legal challenge. 

3.	 LIMIT BUILDING CODE ADOPTION TO ONCE EVERY 
SIX YEARS OR MORE. States should pass laws that limit  
building code updates to once every six years, with states  
with local or hybrid adoption limiting local units of gov-
ernment from making changes outside of this timeline. 

All applicable codes should be adopted on a similar 
timeframe. With a sizeable number of states adopting this 
timeframe, enough pressure could be put on the model 
code publishers to conform their processes. 

4.	 REVIEW CODE INTERPLAY. The local adoption entity  
should shift all codes to a single adoption timeframe 
and undertake a thorough review of the availability of 
materials required and how each code functions together 
in terms of health, safety, and durability.

At both levels, the cost impacts of individual code changes 
and the cumulative net change of costs in each code must be 
disclosed. Specific to energy codes, there are two  
additional recommendations:

1.	 BOTH LEVELS MUST FOCUS ON PERFORMANCE-
BASED COMPLIANCE METHODS rather than 
prescriptive mandates. 

2.	 ANY EVALUATION OF COST-EFFECTIVENESS  
should distinguish between future forecasted savings and 
present affordability constraints. Upfront costs need to 
be considered alongside long-term benefits. A payback 
period must be provided. 

Building codes were introduced to reduce risk and protect life; 
they cannot eliminate risk entirely. All codes, whether model 
code or adopted codes, make buildings demonstrably safer, 
but no code can remove all risk. Codes were never intended 
to serve other political ends. 

Adoption of this framework at the model code and local adop-
tion levels can ensure that evidence-based decisions guide 
future building codes. 

Land use reform should be a clear warning to regulators and 
model code organizations. Even as the housing shortage 
deepened, resistance to zoning changes continues, and that 
resistance is leading to the reshaping of a century of planning 
and land use practice in the United States. If that pattern holds, 
as the next phase of reforms moves to include building codes, 
affordability-centric reforms will move forward without the 
voices that chose not to engage.

Conclusion
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